The BSA Examiner©
A Quarterly Publication from Wayne Barnett Software

Volume 79, 4th Quarter 2020
The BSA Examiner is a quarterly newsletter published by Wayne Barnett Software, a Texas Corporation. If you have a question to ask or a story to tell (we promise anonymity), please call us at 469-464-1902. 

Editor’s note: these stories have appeared before. A recent conversation on the E-pay Resources blog inspired us to tell them again.

Case #1—It was a moo-ving experience
A successful Texas cattleman decided it was time for a change. He sold his ranch and feedlot, and bought a bank. As majority owner & CEO, he recruited a directorate with extensive experience in ranching and farming. The bank’s assets doubled after two years.
An associate of a director had a DDA with a balance of $330,000. He called the CEO and asked to have $70,000 transferred to a north Texas feedlot. The CEO agreed, pending receipt of an e-mail message with attached signed instructions and a picture of the customer’s driver’s license. The e-mail was received and the wire was sent.
Three weeks later, after the customer received his statement, the transaction was disputed. 
· The customer acknowledged that the signature on the wire instructions looked like his, but he denied signing the document. 

· Likewise, the driver’s license image was authentic but the customer insisted he did not request the wire. 

· The dispute went to court and the customer’s attorney argued the bank violated UCC-4A.201 when it debited his account.

· The trial judge agreed and issued a summary judgement ruling.

· UCC-4A is the governing law for commercial wires. It has two primary covenants.

1) Section 202 states all wires must be authorized by the customer, with a provable and “commercially reasonable” security procedure.

2) Section 201 states “Comparison of a signature on a payment order … is not by itself a security procedure.”

“I thought we were in a good position with the transaction,” said the CEO. “The signature on the instructions matched his signature card and his driver’s license. So, you can imagine my dismay when we went to court and lost. The bank was ordered to pay attorney fees, court costs and damages—which altogether totaled $150,000. And since it was a summary judgement ruling, the insurance company denied our loss claim.”

(Note: the insurer’s denial letter explained that transactions executed voluntarily and illegally are excluded from coverage.)

The feedlot refused to return the funds; per the instructions on the wire, a past due balance
owed by an unrelated party was paid. “We sued and won a judgement against the guy whose account was paid-off,” said the CEO. “But he’s broke and a significant recovery is unlikely.”
Case #2—We know it was you … probably.
A retired homebuilder started a house-flipping business in South Carolina. Most of the houses she bought were in a gentrifying beach community. The homebuilder was from central Texas and used her long-time bank for operational financing.
“I know this woman well,” said the bank’s CEO, “Her and her deceased husband borrowed $40 million from this bank in the past 30 years and repaid every penny. She’s good as gold.”  

· The borrower initiated multiple wires each month. The bank used a PIN and call-backs to authenticate the transactions.  
· All wires were logged in a spreadsheet. The logging procedure included date, time, PIN, call-back number and the names of the person making and receiving the calls.
· 14 months after the line of credit was established, a draw request was made for $240,000. The customer always opened a new account for each project; that informa-tion was given to the wire department. A call-back was made and the funds sent. 
· Six weeks later, the borrower called requesting a draw of $180,000. She was told the line didn’t have that much. “How can that be,” she asked. “I’m only working on one other house.” She was reminded about the draw from six weeks earlier, which she vehemently denied making. She immediately called the CEO.
“We contacted the bank where the $240,000 was sent,” said the CEO. “No surprise: the funds were withdrawn and the account closed. We commenced litigation against our customer and subpoenaed the CIP records from the receiving bank. And as we expected, the person who opened the account was not our gal. We have a name and photo-ID for that person, but they are nowhere to be found.”

“If I had a lick of sense, I’d dropped the lawsuit and apologized,” said the CEO. “But our attorney convinced me we had a good cause of action. As it turned-out, we didn’t.”
· The judge ruled that since neither the initiating phone call nor the call-back was recorded, the bank had no proof the wire was authorized by the customer.
“We lost the case,” said the CEO. “We were ordered to pay attorney’s fees, court costs and damages. The bank took a loss of $500,000; the court’s determination of our operational shortcomings gave the insurance company ample reason to deny our loss claim.”

“No auditor or examiner ever brought this weakness to our attention,” said the CEO, “And I find that a little disheartening. We now rely solely on our Internet system for  wire originations.”
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