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The BSA Examiner is a quarterly newsletter published by Wayne Barnett Software, a Texas Corporation. If you have a question to ask or a story to tell (we promise anonymity), please call us at 877-945-4344. 

Case #1—The rule for 20 years.
A question we’re often asked: “Does your software scan outgoing ACH transactions for OFAC compliance?” Our answer: “Yes … but are you sure you want to do that?”
We’ve found that most institutions aren’t required to scan outgoing ACH transactions. The scanning requirements are addressed in a letter dated March 20, 1997, from R. Richard Newcomb (then director of OFAC) and addressed to Elliott C. McEntee (then director of NACHA). The letter has this verbiage:

“ … the ACH system may rely on RDFIs for compliance with OFAC sanctions programs: blocking accounts and transactions on their books, allowing the posting of credit but not debit entries, and prohibiting the servicing of accounts … which (except as licensed) may have neither debit entries nor credit entries posted.”
The letter from Mr. Newcomb notes four exceptions to this rule; we’ve listed them below.

1) International ACH transactions. 
2) Transactions initiated by a bank on a customer’s behalf.

3) Customer-created transactions that have been unbatched by a bank. (Note: unbatching refers to the process of stripping the “on-us” transactions from an outgoing file.)
4) Transactions involving an intermediary financial institution. (Note: in this instance, bankers’ banks and corporate credit unions are not intermediary financial institutions.) 

If you’d like a copy of the 1997 letter from Mr. Newcomb to Mr. McEntee, it’s on our web site, on the same page as the current newsletter.

Case #2—Cheap can be expensive.

A community bank located in the south recently received a regulatory cease and desist (C&D) order. C&Ds aren’t that unusual (they happen about 35 times a year) and we won’t embarrass the bank by naming it; likewise, we won’t recap the operating weaknesses the regulators found. But there is one part of the C&D that’s rather unique: it’s found on page 7 of the order and we summarize it below.
“Within 30 days of this Order, the Bank shall engage an independent third party acceptable to the Supervisors to conduct a review of transaction activity associated with all customer accounts conducted at, by, or through the Bank from January 1, 2016 to June 30, 2016 to determine whether suspicious activity involving high risk customers and transactions … was properly identified and reported in accordance with applicable suspicious activity reporting regulations.”
“Based on the Supervisors’ evaluation of the results of the Transaction Review, the Supervisors may direct the Bank to conduct a review … for additional time periods.” 

We asked our friends at a national accounting firm what a review like this would cost. They estimated $60,000-$80,000 for a six-month review, and upwards of $200,000 for an 18-month review. Wow, that’s a lot of money! To us, the cost the bank will incur seems punitive. We asked a senior regulatory official for their opinion on this—and they gladly told us.
“Complying with BSA and AML rules is a cost of doing business. How much the cost impacts your bank is relevant to how well you do it. If you do it well, the cost will be manageable. If you do it poorly and remedial action is ordered, it will become very expensive.”

“The new beneficial ownership rules will bring a lot of changes to BSA compliance and most community banks aren’t ready. They’re focusing on CIP and ignoring the directive to actively search for unusual activity. Remedial review orders may soon become a lot more common.”
One last note: the auditors said the highest cost for a remedial review is the analysis of ACH transactions. “We advise clients to keep all ACH files for 36 months. There’s data in the batch-header and addenda records that isn’t available in many core banking systems, and that’s the information you often need for reconstructing transactions. The cost of storage is cheap—probably less than $30. The cost for reconstructing ACH transactions is not cheap: expect to spend $25,000 or more.”
Case #3—You ask, we answer.
We get lots of calls from bankers who have attended seminars on the new beneficial ownership rules and are confused afterwards. Below are three questions we’re frequently asked.

1. When it comes to CTRs, do the new rules require us to aggregate cash transactions based on beneficial owners?

Short answer: No. FinCEN’s prior guidance on aggregating transactions is not changed by the new beneficial ownership rules. If you’d like a copy of FinCEN’s 2012 guidance on this issue, it’s on our web site, on the same page as the current newsletter.

2. Are we required to do CIP for signors on a corporate account?
Short answer: No. The initial proposal from FinCEN directed banks to do this but it was removed from the final pronouncement. 
3. Do we have to do CIP on churches and civic groups (like the high school band booster club)?

Short answer: Maybe. If the church or booster club is a non-profit corporation, you must do CIP on the organization’s senior leader. Entities not incorporated are excluded from the beneficial ownership rules. (Note: A 501(c)(3) designation does not require incorporation—so please don’t use this as your basis for doing CIP.)
For less than half of what Verafin and Bankers Toolbox charge, we’ll supply equally great systems—and we’re a lot easier to work with. If you’re concerned about beneficial ownership & commercial CIP, we got you covered.
We’re Wayne Barnett Software. Our products are affordable, easy to use—and your data stays in your bank! Plus, we offer a 30-day free trial and one-year contracts. 
Our short contracts make it easy for you to leave, if we ever let you down. But trust us folks: we won’t let you down. Please contact us at 877-945-4344 or wbarnett@barnettsoftware.com.[image: image1.png]
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